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I. IDENTITY OF PETITIONER 
 
 Mario Steele asks this court to accept review of the Court of 

Appeals decision terminating review designated in Part II of this 

petition. 

II. COURT OF APPEALS DECISION 

 The Court of Appeals affirmed Mr. Steele’s sentence by an 

opinion dated July 9, 2019, which is attached.   

III. ISSUES PRESENTED FOR REVIEW 

 Where a defendant is convicted of robbery and 

manslaughter and where the homicide constitutes the only 

evidence of force used to obtain the victim’s property do the 

crimes merge for purposes of sentencing?  Does the Court of 

Appeals decision conflict with decisions of this Court, as well as 

other decisions of the Court of Appeals? 

IV. STATEMENT OF THE CASE  

 Mr. Steele was charged and convicted of first-degree 

robbery and manslaughter.  The State charged Steele with 

manslaughter based on Steele’s “participa[tion] in the 

assault of Lenard Masten” thereby recklessly causing Masten’s 

death and that in the commission of the crime, Steele, or an 

accomplice, was “armed with a firearm.” CP at 2. The State 
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charged Steele with robbery based on Steele’s “tak[ing of] 

personal property belonging to another with intent to steal from 

the person . . . by use or threatened use of immediate force, 

violence, or fear of injury . . . and in the commission therefore, or 

in immediate flight therefrom, [Steele] was armed with a deadly 

weapon.” CP at 3. 

When he pleaded guilty, Steele agreed that the court could 

establish a factual basis for the plea by reviewing the statement 

of probable cause. It provided: 

On January 16, 2011 at 20:32 hours, Lakewood Police were 
dispatched to 5510 Chicago Ave SW regarding a shooting. 
Lenard Masten, the victim, lived in an apartment at this 
address. En route dispatched advised the officers that the 
suspects were two black males in their 20s and one was 
armed with a gun. When the officers arrived, Lakewood 
Fire Department personnel was treating the [sic] 
Mr. Masten. Mr. Masten had a gunshot wound to his 
stomach. Mr. Masten was transported to St. Joseph 
Hospital, where he died in surgery. 
 
Investigating detectives learned Mr. Masten had been 
dealing drugs. The detectives also learned STEELE had 
made several phone calls, both from his cell phone and 
landline, to Mr. Masten on the day of the murder. STELLE 
[sic] was interviewed by detectives and admitted to being 
involved in a drug deal with Mr. Masten at about 3:30 pm 
the day of the murder. STEELE told detectives he and a 
man known only as “Dre” purchased drugs from Mr. 
Masten. The defendant said that Dre was upset after the 
transaction because the drugs were bunk (fake). 
Dre asked STEELE to set-up a meeting so he could 
confront Mr. Masten. STEELE told the detectives that Dre 
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said “I'll get his ass.” STEELE believed Dre would either 
rob or assault Mr. Masten. STEELE admitted he set-up 
this meeting and phone records confirm there was a brief 
call between STEELE’S phone and Mr. Masten’s phone 
minutes before the murder. 
 
Witnesses at the murder scene described the victim being 
confronted by two black males: a taller darker skinned man 
and a lighter skinned, shorter man with a goatee. One 
witness said she saw the man with the goatee carrying a 
handgun in the moments after the shooting. Witnesses 
indicated that the shooting party rummaged through Mr. 
Masten’s clothing and apparently took his cell phone, keys 
and perhaps other tiems [sic]. The shooter was observed 
running toward Masten’s apartment door. Assailants 
eventually ran to a nearby dark colored SUV and drove 
away. 
  

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

 Introduction  

 In this case, the use of force elevating the theft of property 

to a robbery was the charged homicide.  There is no evidence of 

any other use or threatened use of force.  Mr. Masten’s property 

was taken from him only after he had been shot and killed.  This 

was not a case where the theft occurred after the threatened use 

of force but before the actual use of force.   

 Factually speaking, the use of force in both crimes is the 

same.  The victim was shot and killed by the co-defendant, and 

then his property was taken.  As a result, the “use” of “immediate 

force” charged in the robbery was the murder, which was then 
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followed by a theft when “the shooting party rummaged through 

Mr. Masten's clothing and apparently took his cell phone, keys 

and perhaps other items.”  CP 47-48. 

 Legally speaking, Mr. Steele would have faced a lesser 

sentence if he had been charged with manslaughter and theft, 

rather than robbery.  A felony theft would have counted as one, 

not two points.   

 Nevertheless, the Court of Appeals held that the crimes did 

not merge.  The lower court held: “Because the degree of one 

offense is not raised by conduct separately criminalized by the 

legislature and each crime has an independent purpose or effect, 

the two convictions do not merge for sentencing purposes.”  

Opinion, p. 3.  The lower court was wrong on both points.  The 

theft was raised to a robbery by the “separately criminalized” use 

of force, which here resulted in the victim’s death and which was 

charged as manslaughter.  Moreover, the facts reveal no 

independent purpose for that use of force.  The victim was shot 

and killed and then his property was taken.  If, on the other 

hand, there was evidence of the threatened use of force to obtain 

or attempt to obtain property from the victim or if the theft had 

occurred before the homicidal violence the result would have been 
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different.  Under these facts, the crimes merge.  Because the 

lower court’s decision conflicts with other decisions, review is 

warranted.   

 The Merger Doctrine  

  “Merger” is a “doctrine of statutory interpretation used to 

determine whether the Legislature intended to impose multiple 

punishments for a single act which violates several statutory 

provisions.” State v. Vladovic, 99 Wash.2d 413, 419 n. 2, 662 P.2d 

853 (1983). The judiciary has developed the merger doctrine over 

time as an extension of double jeopardy principles. U.S. Const. 

amend. V. It represents an “ ‘aversion to prosecuting a defendant 

... based on acts which are so much the part of another 

substantive crime that the substantive crime could not have been 

committed without such acts and that independent criminal 

responsibility may not fairly be attributed to them.’ ” State v. 

Berg, 181 Wash. 2d 857, 865, 337 P.3d 310, 313 (2014); State v. 

Green, 91 Wash.2d 431, 458–59, 588 P.2d 1370 (1979) (Green I ) 

(Utter, J. dissenting) (quoting People v. Cassidy, 40 N.Y.2d 763, 

765–67, 358 N.E.2d 870, 390 N.Y.S.2d 45 (1976)).  Put another 

way, the merger doctrine is another aid in determining legislative 

intent, even when two crimes have formally different elements. 
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State v. Freeman, 153 Wash. 2d 765, 772, 108 P.3d 753, 757 

(2005). 

To illustrate, in State v. Johnson, 92 Wn.2d 671, 600 P.2d 

1249 (1979), the defendant was convicted of first-degree rape, 

first degree kidnapping and first degree assault, all based on the 

same acts.  This Court vacated the assault and kidnapping 

convictions, noting that to convict a defendant of first-degree 

rape, the state must prove not only the rape itself, but also the 

commission of a separate underlying felony. Proof of the 

underlying felony operates to enhance the punishment for the 

rape by converting what otherwise would have been a second- 

degree rape into a first-degree rape.  

Accordingly, under the holding of Johnson, the State may 

not obtain a conviction for a lesser felony in addition to the 

greater felony unless it involves some injury to the victim which 

is separate and distinct from, and not merely incidental to, the 

greater felony. “Under the merger doctrine, when the degree of 

one offense is raised by conduct separately criminalized by the 

legislature, we presume the legislature intended to punish both 

offenses through a greater sentence for the greater crime.” 
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Freeman, 153 Wash.2d at 772–73, 108 P.3d 753.  In In re Francis, 

170 Wash. 2d 517, 524–25, 242 P.3d 866, 870 (2010), where 

Francis was charged with robbery and assault, this Court 

presumed that the legislature intended to punish Francis' second 

degree assault through a greater sentence for the attempted first 

degree robbery. 

Of course, this Court has never ruled out the possibility 

that, in the course of a robbery, a separate assault on a victim 

may occur; and recognized as much in State v. Tvedt, 153 

Wash.2d 705, 716 n. 4, 107 P.3d 728 (2005). See also State v. Kier, 

164 Wash. 2d 798, 814, 194 P.3d 212, 219 (2008).  If each crime 

has “an independent purpose or effect” they may be punished 

separately. Freeman, 153 Wn.2d at 773.  

For example, in State v. Peyton, 29 Wash.App. 701, 720, 

630 P.2d 1362 (1981), the reviewing court determined that the 

underlying offense of robbery did not merge with first degree 

murder because the robbery was a “separate and distinct act 

independent of the killing.” 29 Wash.App. at 720 (where officer 

was shot when defendant was fleeing from robbing a bank).   The 

robbery did not merge with the homicide because it was 
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disconnected in time, place, and circumstances. 29 Wn. App. at 

719-20.  

However, in State v. Saunders, 120 Wash. App. 800, 821, 86 

P.3d 232, 244 (2004), where the two crimes occurred almost 

contemporaneously in time and place and the sole purpose of one 

crime was to enable the second, the crimes merged.   

Here, like in Saunders, the force used to accomplish the 

robbery was the homicide.  It was this same use of force which 

elevated the theft of property from the victim into a robbery.  The 

robbery was completed only by the homicidal use of force.  Unlike 

in the cases where the crimes did not merge, there was no 

“separate and distinct” act of threatened or actual force used to 

accomplish the robbery other than the homicidal act.  

The main flaw in the analysis of the Court of Appeals in 

this case is that it examined merger only from the perspective of 

whether the robbery was part and parcel of the manslaughter.  

That analysis places the emphasis in the wrong place.  The 

question posed by this case is whether the use of force, elevating 

the taking from theft to robbery, was independent from the 

manslaughter.  It was not.   

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981130401&pubNum=0000800&originatingDoc=I98425033c17011e79822eed485bc7ca1&refType=RP&fi=co_pp_sp_800_719&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_800_719
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981130401&pubNum=0000800&originatingDoc=I98425033c17011e79822eed485bc7ca1&refType=RP&fi=co_pp_sp_800_719&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_800_719
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Because the decision below conflicts with the above-cited 

caselaw, this Court should accept review and reverse.  

VI.   CONCLUSION  

This Court should grant review, reverse and remand for  

the merger of the charges and for resentencing.   

  DATED this 31st day of July 2019.  
 
     /s/ Jeffrey Erwin Ellis 
     Jeffrey E. Ellis #17139 
     Attorney for Mr. Steele 
     Law Office of Alsept & Ellis 
     621 SW Morrison St., Ste 1025 
     Portland, OR 97205  
     JeffreyErwinEllis@gmail.com 
           
       

mailto:JeffreyErwinEllis@gmail.com
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